The use of 'hybrid' tribunals as a means to secure accountability for international crimes seeks to combine national ownership over the trials whilst providing a framework for the inclusion of international standards and personnel in the proceedings. The Extraordinary Chambers in the Courts of Cambodia (ECCC) represents one such hybrid experiment. Yet the ECCC has faced recurring allegations of political interference -allegations which are substantial and create, at the least, an appearance of impropriety. The failure of the ECCC and United Nations to adequately address these allegations derived from a hybrid model that did not provide sufficient safeguards against interference. The international community agreed on a solution to secure accountability with awareness that the trials were likely to be politically tainted. As such, the experiment in Cambodia provides a cautionary tale for the future design of hybrid tribunals.
Introduction
The variety of international criminal law's enforcement mechanisms has increased ever since a prototype emerged at Nuremberg, 1 with each novel incarnation contributing to the 'community of courts' which makes up the international criminal justice project. 2 The 'hybrid' tribunals represent one strand of experimentation, typified by the presence of both international and domestic judicial decision makers. 3 The Extraordinary Chambers in the Courts of Cambodia (the "ECCC") is the hybrid tribunal established in response to atrocities that took place between 1975 and 1979 under the rule of the Khmer Rouge in Democratic Kampuchea. 4 The ECCC has been heavily criticised, yet it represents a useful testing ground, relevant to the future evolution of international criminal law under the complementarity regime of the International Criminal Court (the "ICC"). Observations from the ECCC provide useful insight for those working in situations where domestic and international accountability processes co-exist.
This article takes a decidedly legal approach to the issue of political interference. The extent to which political interference is perceived to be a 'problem' will depend on what are the central goals of international criminal justice. Perhaps international tribunals have a broader focus than domestic criminal law systems, since in addition to safeguarding the accused's rights and observing principles of procedural propriety, international tribunals attempt to facilitate reconciliation, contribute to transitional justice goals, and articulate a common history. 10 Accordingly, it could be argued that instances of political interference can be overlooked or at least mitigated by the positive work of the ECCC in fostering a national dialogue and achieving victim participation.
11 Seen in this light, it can be said that the ECCC has had a much broader social impact than the first generation ad hoc tribunals, which in many respects were detached from the places where the atrocities occurred. 12 The extent to which the ECCC can be regarded as a success in securing other transitional justice goals is an issue of great complexity and space precludes an extensive evaluation in this article. That said, the maintenance of international legal standards, particularly those embodied in human rights instruments, is of crucial importance to the work of ad hoc tribunals, and international criminal justice more generally, not least in ensuring legitimacy and furthering historic legacy, and which cannot be compromised at the expense of other laudable transitional justice goals. A legal approach is also reflective of the priorities of the international community and is consonant with the founding principles of the UN, being to promote and encourage respect for international law and human rights. 
Allegation of Political Interference at the ECCC

2.1
Scope of "Political Interference" For some commentators the entire project of international criminal justice is fundamentally a political one. In this view, an inherent weakness of the legal institutions that administer international criminal law is that they are not truly 'legal'. Rather, these institutions extend initially from a political imperative, which is merely legitimised by its form as a court of law. A critique in this vein aims at the fundamental basis of an international tribunal; criticising the reasons that its jurisdiction came into being, and showing how international criminal justice tends to be exercised in accordance with political, not legal demands. This view is therefore less concerned with the internal aspects of a court's work, for example the degree of procedural fairness which it achieves during a trial; rather it offers a perspective focused on whether prosecutions are brought by purely objective prosecutors, or ultimately, whether political actors are in control. This reflects the widely held view that international justice is foremost a political project, rather than an unselective attempt to apply universal principles of justice.
While not engaging substantively in that debate, this article suggests that a distinction must be drawn between different types of political interference, which may be described in terms of two over-lapping but distinct categories. In the first category, at one extreme, political forces affect the whole picture of an international tribunal's operation -the legal project is fundamentally political at its core -and so political interests are determinative of the creation of the court, the establishment of its jurisdiction, and the drafting of its foundational texts. The working parameters of the tribunal are set even before the 'show has begun', such that any subsequent attempts at achieving 'legality' and independence from political motives are overridden by the fact that the tribunal was formed with fundamentally political aims in mind. The second category describes those types of political interference that arise during the proceedings of the tribunal, from political forces acting on the legal process as it operates. This second category relates not to whether the tribunals was fundamentally political from the outset, but to whether its operation accords with the legal standards it was given, and whether, as a legal institution, it is able to carry out its work with complete independence.
The present article focuses on the second type of political interference, looking primarily at the way in which political interference has affected the course of litigation at the ECCC since it started. This article therefore puts aside the critique concerning the origins of the ECCC. 15 Instead, it examines the integrity of the litigation process itself and asks what are the effects of political interference on the internal functioning of the ECCC as a judicial institution. The distinction is a fine one, but it is important nonetheless to delineate the questions in this article from those that query the underlying political motives that brought the ECCC into existence.
According to the documents that govern the ECCC, the types of behaviour that may constitute political interference include the disclosure of confidential information; a failure to attend court or produce evidence; destruction or tampering with evidence; interference with witnesses; assisting a defendant to evade the ECCC's jurisdiction; and an incitement or attempt of any of these acts. 16 We add to that definition behaviour that involves interference with a judge or another individual at the Court, which may also be achieved by threats, intimidation, injury, or bribes. Corruption is also indicia of political interference. Corrupt superiors may be politically motivated, using their position to force domestic staff to provide financial kickbacks and to follow outside instructions.
The focus of this section is on the procedural aspects of the ECCC's work (investigations, judicial appointments etc.), rather than assessments based on the substantive quality of the decisions reached. It could be argued that a number of the substantive decisions of the ECCC were politically motivated. A good example of this arises in relation to criminal liability, in the ECCC's decision to deny the application of the third variant of joint criminal enterprise ("JCE III"). Despite there being authority from other tribunals for this form of criminal liability to be cognisable, the ECCC found that JCE III was not part of customary law during the period of the tribunal's temporal jurisdiction. 17 On the one hand this judgment is explicable based on a straightforward application of the principle of legality, on the other there is a hint of political motivation given that JCE III is an expansive form of criminal liability that would greatly expand the ambit of potential indictees in subsequent investigations. But the focus here will be to evaluate the evidence of political interference, which has arisen most particularly in the procedural context.
It is also important to note that political interference has not occurred in all cases at the ECCC, but rather has arisen where a prosecution or investigation would not be consonant with the political objectives of the serving Cambodian government. To provide some context to the allegations; the ECCC has concluded Case 001, and Case 002 is on going. As will be seen below, there have been efforts to indict more suspects in what have become known as Cases 003 and 004. Yet it is important to note that the extent of political interference has varied depending on the case and issue in question. In Case 001, Duch was convicted for his role as the warden of the notorious S-21 prison. Case 001 was confined to just one site and one low level member of the Khmer Rouge. By contrast, when Case 002 began, it involved four of the Khmer Rouge's most senior members, multiple sites throughout Cambodia and a broad examination of the organisation's criminal enterprise. 18 It follows that, insofar as Case 001 was concerned, the need for political interference was much alleviated given the narrow scope of the indictment and the limited reputational threat posed to the existing Cambodian government. By contrast, the sheer scale of Case 002 inevitably involves investigation into many aspects of Cambodia's recent history and the role of multiple actors, some of who retain official roles to this day. 19 In the same light, Cases 003 and 004 would also prove inconvenient to some high ranking officials in the current Cambodian government, given that Judge Kasper-Ansermet had recommended four government officials be interviewed by the co-prosecutors concerning allegations of war crimes during the period of the ECCC's temporal jurisdiction. 20 In short, instances of political interference are more likely to arise where future prosecutions come into conflict with the political objectives of the current Cambodian government. From a historical perspective, this may mean that Case 001 is regarded as a success in broadly adhering to international legal standards, although the scale of political interference in subsequent cases may well taint the legacy of all proceedings at the court.
2.2
Interference into the Investigatory and Prosecutorial Processes While the ECCC was criticised for its work in Case 002, the criticism levelled at Cases 003 and 004 has been more serious. In the latter cases the effects of political interference have gone so far as to create the real possibility that the prosecutions will not proceed at all -many whose work involves the ECCC are pessimistic about the prospects of further trials taking place after Case 002.
Yet, it does not follow that any decision taken by the ECCC prosecutors or judges to limit the number of trials has necessarily arisen because of political interference. plausible explanations presented as to why there should be no further trials after the tribunal has concluded Case 002. A critical factor that has led to much disagreement concerns the scope of the ECCC's personal jurisdiction. The Cambodian government argued that the tribunal could only try senior leaders and that the putative defendants in Cases 003 and 004 extend beyond this category. 21 It may therefore be said that the failure to hear further trials reflects genuine disagreement as to the scope of the ECCC's jurisdiction rather than political interference as such. Further, practical considerations militate against additional trials. Given the temporal jurisdiction of the tribunal, pertaining to conduct that occurred between 1975 and1979, a number of potential defendants might no longer be alive or fit to stand trial. 22 Similarly, as the Trial Chamber's severance decision in Case 002 made clear, the extent and availability of funding for the ECCC is relevant to determining the scope of the trial process. 23 In this respect, there are valid concerns that any future trials would not be adequately financed given a seemingly general willingness on the part of the international community for the ECCC to conclude its work sooner rather than later. 24 Whilst the decision to hold future trials engages all of these factors, the point being made here is that it is for the tribunal to draw its own conclusions free from political interference. Despite there being genuine disagreement over the legality or merits of further trials taking place, and there being financial limitations which the tribunal must take into consideration, these are matters to be determined by the tribunal independently and consistent with the kompetenzkompetenz doctrine. Yet, there have been allegations that the Cambodian government has not respected the tribunal's personnel and processes in determining whether there should be further investigations. The CIJs have identified suspects to be tried in Cases 003 and 004, but the Cambodian government's attitude towards further indictments is clear: Various high-ranking government officials including the Prime Minister have stated publicly that further trials "will not be allowed" as this is a "Cambodian issue". 25 The statements represent clear evidence that the Cambodian government intended to interfere with the ECCC's jurisdiction, posing an obvious risk to the prosecutorial independence of the court. If prosecution strategy is determined as a Cambodian issue, then the hybrid structure has been fundamentally undermined, and it will support critiques of international criminal law based on the notion of selective enforcement.
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Whilst it is difficult to conclude that these pronouncements have pressured the tribunal into abandoning further investigations, there is at the very least an appearance of political interference that can also be damaging to the tribunal's reputation. Following the aforementioned statements of the Cambodian government, the international Co-Investigating Judge, Siegfried Blunk, announced his resignation on 10 October 2011. 27 Judge Blunk declared that although he would not let himself be influenced by such statements, "his ability to withstand pressure by Government officials and to perform his duties independently could always be called in doubt…". 28 Some commentators blamed Judge Blunk and his domestic counterpart CIJ You Bunleng for a lack of effective investigation into Cases 003 and 004. 29 Human Rights Watch noted that the investigations concluded without the notification of suspects, the interviewing of key witnesses, or investigation of crime sites. Consequently, the CIJs' failure to conduct proper and good faith investigations violated their responsibilities to act impartially. 30 Blunk's resignation is perhaps an inevitable consequence of the reluctance of his national counterpart to investigate Cases 003 and 004, which itself was alleged to be a product of political influence. The resignation also raised the question of whether Blunk was sufficiently committed to investigating Cases 003 and 004. If not, then this casts doubt on the effectiveness of international judges at hybrid tribunals in providing a safeguard against domestic interference in the trial process, an issue that we return to below.
2.3
Rejection of Co-Investigating Judge Kasper-Ansermet in relation to Cases 003 and 004 One recent episode of political interference clearly demonstrates the effects of domestic Cambodian politics on the ECCC's work in Cases 003 and 004. In this instance, Judge Laurent Kasper-Ansermet was not rightly appointed as a reserve international CIJ, leading to his resignation, the second international CIJ to leave the ECCC in this manner.
The procedure by which the Judge Kasper-Ansermet should have been appointed is as follows. In order to take office, a new CIJ must be formally appointed by the Cambodian Supreme Council of Magistracy (SCM). 31 However the SCM refused to endorse the reserve CIJ, stating, inter alia, that Kasper-Ansermet had made inappropriate posts on his Twitter page showing his wish to investigate further suspects and to look into the allegations of political interference at the ECCC.
32 This came at a time when Judges You and Kasper-Ansermet publicly sparred over further investigations taking place. 33 The UN examined the Cambodian government's concerns over the Twitter posts and determined that they were unfounded, 34 observing that the circumstances that gave rise to the two resignations of international CIJs 27 ECCC, 'Press Release by the International Co-investigating Judge' (10 October 2011). 28 Ibid. "remain[ed] worrying". While stating that it was essential that the judicial process in relation to Cases 003 and 004 be brought back onto a "positive course", the UN stopped short of indicating that any action would be taken in response to the resignation. 35 On 20 June 2012, the SCM appointed a new international CIJ and a new reserve international CIJ but it remains uncertain whether these appointees will experience similar difficulties in Cases 003 and 004. 36 In rejecting Kasper-Ansermet, the SCM also asserted that it had no obligation to appoint him, which constitutes a clear error of law.
37 ECCC law is unequivocal about the process of appointing a new CIJ, showing that in the situation where an international CIJ resigns, the appointment of the reserve international CIJ should take place as a matter of course. 38 The 2003 Agreement, concluded between the UN and Cambodia, provides that the appointment of CIJs will take place once the UN Secretary-General has submitted a list of two nominees. 39 The SCM shall then appoint one nominee to sit as the international CIJ and the other nominee to serve as the reserve international CIJ. 40 The SCM was empowered to make a decision on which of the CIJs to appoint as the sitting international CIJ and which to appoint to the reserve role, but not to make further decisions about the appointments. In misinterpreting its authority under the 2003 Agreement, the SCM therefore acted ultra vires when it announced its decision to decline to formally appoint the reserve international CIJ.
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The failure of the SCM to direct itself properly in law as to the appointment of KasperAnsermet comes as no surprise if one accepts that the SCM is prone to political interference. The King of Cambodia heads the SCM and the remainder of the Council is composed of a selection of Cambodian judges and prosecutors. 42 Notionally, the SCM has constitutional independence, yet two issues in particular create a risk of interference with the process of judicial appointment. Firstly, the presence of the Minister of Justice is a means for government influence in the SCM's proceedings and decisions. There is an evident risk that playing a dual role compromises the minister's ability to remain independent. Second, You Bunleng, the domestic CIJ, is a member of the SCM, and was therefore entitled to participate in the deliberations over Kasper-Ansermet's appointment.
The problems in Cases 003 and 004 are of a different category to previous problems at the ECCC in that they may effectively prevent the court from proceeding in any way at all. While Cases 001 and 002 may have faced challenges in meeting international standards created by domestic politics, they could still proceed. The frustration expressed by international CIJs in carrying out their work in relation to Cases 003 and 004, as demonstrated by the KasperAnsermet episode, suggests a terminal failing in the ECCC's ability to withstand domestic political pressure. A reason for this failure of independence may lie in one of the central assumptions of the hybrid model, namely that the presence of members of the international judiciary on the hybrid tribunal's judicial bench will mitigate the negative effects of domestic political influence. The fact and manner of the resignation of two international judges from the ECCC suggests that in reality, the presence in a hybrid structure of an internationalised element does not protect against political interference to the degree that might have been expected. At least in relation to Cases 003 and 004, the international CIJs have been unable to prevent the Cambodian government from succeeding in its attempts to impede the progress of prosecutions. The resignations show that the effect of domestic politics on a hybrid tribunal is not confined to domestic judges; rather political interference also extends to the work of international judges and the processes by which they are appointed.
2.4
Ignoring Witness Summons in Case 002 In Case 002, it has been alleged that government officials were prevented from appearing to give evidence at the tribunal. The persons concerned were all high-ranking members of the current government, namely the Senate President, Chea Sim; The National Assembly President, Heng Samrin; the Minister of Foreign Affairs, Hor Namhong; the Minister of Finance, Keat Chhon; and two other senators, Ouk Bunchhoeun and Sim Ka.
The six government officials were summonsed by the ECCC to appear as witnesses in Case 002, but none appeared at the tribunal to provide testimony as ordered, and neither the Government nor the witnesses provided the ECCC with a valid reason for their failure to appear. 43 In failing to appear at the tribunal, the witnesses breached the ECCC's Internal Rules which provide that appearing in response to a witness summonses is mandatory and that a person who fails to comply with a witness summons can be compelled to attend by a CIJ. 44 In addition to the illegality of the actions or omissions of the witness, the Cambodian authorities are themselves under a duty to comply with requests for assistance by the CIJs, including assistance with the service of witness summonses. 45 It is of note that none of the immunity provisions of the constitution provide functional immunity for members of the National Assembly and Senate in these circumstances. 46 Following the summons, the government asserted that summonsed witnesses did not need to attend "except for individuals who volunteer to go". The government argued that if ECCC officials were not satisfied with this position then they could "pack up their clothes and return home". 47 In a recent book, former CIJ, Judge Marcel Lemonde commented on the difficulties he faced, both from his domestic CIJ counterpart and from the government, in attempting to obtain a response regarding the witness summonses. The judge states that after being thwarted in several attempts to communicate with the government officials about the issue, he received a reply from the chief of staff of one of the officials, who stated that a high ranking official could not be summonsed because it could damage his political career. The government was clearly willing in this instance to interfere in trial proceedings when a request by the ECCC raised the possibility that current government officials would be compelled to give evidence about the Khmer Rouge era. This particular episode constitutes one of the most serious allegations of political interference to have arisen throughout the course of the litigation of Cases 001 and 002. Although the incident is highly unlikely to pose a fatal threat to the prosecution of Case 002, it has certainly impeded the ability of the defence to call certain witnesses in relation to certain historical facts, and effectively allowed the Government of Cambodia to have an effect on the historical narrative that is created by the court.
Allegations of Corruption
Allegations of corruption at the ECCC have centred on 'kick-backs' paid by staff members to superiors in exchange for gaining or maintaining a position at the court. The allegations are connected to the wider problem of political interference at the tribunal in that they demonstrate the susceptibility of Cambodian court personnel, including judges, to outside influence. The presence of corruption heightens fears that Cambodian judges are subject to government interference and cannot act independently. 49 As one defence counsel at the ECCC put it succinctly: "Independent Cambodian judges do not exist, it is a contradiction in terms".
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There are two major causes for concern over the manner in which the ECCC and UN have addressed the corruption allegations. Firstly, the judiciary of the ECCC has been cautious in recognising the negative effects of corruption. The CIJs dismissed a defence request for investigative action in response to the allegations, on the basis that the request was limited to "… speculation as to hypothetical negative effects of any form of corruption on the proceedings". 51 Similarly, in dealing with a defence motion challenging the propriety of the court following the allegations, the Pre-Trial Chamber adopted a narrow definition of independence and impartiality, stating that 'the allegation that staff members possibly have paid money to a superior cannot lead to the conclusion that these staff members can influence the Judges to manipulate the outcome of the procedure, and therefore affect the independence and impartiality of the court.' 52 It is submitted that these approaches represent a narrow interpretation of the obligations on the Chambers of the ECCC to prevent corruption, as well as a narrow view of the potential negative implications of corruption.
By way of contrast, the parties and participants to ECCC proceedings have characterised independence and impartiality more broadly, in line with international jurisprudence. By arguing that corruption has negative effects beyond its impact on judicial decision making; by citing the extensive media coverage of the corruption allegations as a negative effect of corruption; and by asserting that it is within the ECCC's powers to investigate the allegations. The International Co-Prosecutor indicated his concern that the corruption allegations "…threaten[ed] the continuation of the court…" because the ECCC had refused to deal with it. Defence teams argued that the ECCC should adhere to wider anti-corruption principles applicable not only to judges but to judicial support staff. 54 The nature of the ECCC as a court of justice was said to create 'inherent powers' to investigate corruption, following an approach taken by the International Court of Justice and other international tribunals. 55 The Civil Party lawyers argued that it was within the scope of the ECCC to deal with the corruption matter, since the ECCC is run on the basis of independence and impartiality. 56 When the corruption allegations are considered from the perspectives suggested by the parties and participants, the implications of the allegations appear more serious than has been characterised in ECCC jurisprudence so far.
A second concern is the lack of transparency in investigating corruption claims. Transparency has been recognised as a critical tool in deterring and remedying the effects of political interference. 57 The UN has not treated with complete openness its findings into the corruption allegations. Given that the UN should lead by example in upholding international standards of transparency and accountability, this is unfortunate. The UN Development Programme commissioned an international accounting firm to conduct an audit to investigate the allegations. 58 In response to the audit, the UN Office of Internal Oversight Services (UNOIOS) undertook a review, submitting a confidential report of its findings to the Cambodian government in September 2008. 59 Funding to the Cambodian side of the ECCC was frozen pending the outcome of the review, 60 during which time, Deputy Prime Minister Sok An unveiled a new anti-corruption committee to investigate any allegations of corruption raised by staff at the tribunal. 61 Funding was subsequently re-established, but the UNOIOS report has remained confidential despite defence requests for disclosure and criminal complaints based on violations of the 1992 UNTAC Criminal Code and the Cambodian Penal Code.
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Although the UN offered little by way of official response to the corruption allegations, the Co-Ordinator of the UN Assistance to the Khmer Rouge Trials, Knut Rosandhaug, made several comments to the German Parliament on this issue:
A serious problem is the grave corruption that impedes on the work of the hybrid court. The Cambodian staff of the court must pay protection money in order to work there. In addition, the United Nations has conducted an investigation of the head of the administration of the ECCC, Sean Visoth, and come to the conclusion that he was guilty of corruption. 63 The seriousness of the allegations of corruption cannot be underestimated. Although they have not been conclusively proved, the allegations have not been disproven, they have not been dealt with transparently, and they have resulted in resignations. At the very least, the way in which 
Measures Intended to Prevent Interference
Having considered the main allegations of political interference to arise in Cases 001 002, 003, and 004, we now turn to analyse the mechanisms put in place at the ECCC that were intended to prevent interference.
Inclusion of Standards in the ECCC Texts
Although the ECCC is fundamentally a domestic court within the existing court structure of Cambodia, the constitutive instruments make clear that the intention of the UN and the Cambodian government was that proceedings should be conducted in accordance with international standards. 65 Pursuant to the 2003 Agreement, the ECCC shall exercise its jurisdiction 'in accordance with international standards of justice, fairness and due process of law, as set out in Articles 14 and 15 of [the ICCPR]'. 66 Furthermore, 'although procedure shall be in accordance with Cambodian law … where there is a question regarding … consistency … with international standards, guidance may also be sought in procedural rules established at the international level'. 67 Accordingly the ECCC will first turn to domestic law, but only to the extent that the domestic provisions are consistent with international standards. The meaning of 'international standards' has been variously interpreted at the ECCC as permitting the court to refer to fair trial standards from several sources, including, inter alia, those set by the Universal Declaration of Human Rights, the European Convention on Human Rights, the ICTR and ICTY statutes and jurisprudence; and UN General Assembly Resolutions. 68 Thus one safeguard against interference is the presence of international standards for a fair trial.
The constitutive instruments also provide for judicial standards. The 2003 Agreement states that judges should be of "high moral character, impartiality and integrity" and hold suitable qualifications. Judges 'shall be independent in the performance of their functions and shall not accept or seek instructions from any Government or any other source.' 69 Reference is made to the importance of a judge's level of legal experience, including experience of international law, when considering their appointment in Chambers, which suggests that judges must be familiar with the judicial standards enshrined in international law. 70 In addition, the ECCC, as a domestic court, is subject to the protections of the Cambodian Constitution, which provides for the separation of powers and the independence of the Cambodian judiciary from the political branches of government. 71 Further safeguards were introduced in a Code of Judicial Ethics, which provides that "judges shall be impartial and ensure the appearance of impartiality in the discharge of their functions" and that "judges shall exercise their freedom of expression and association in a manner that is compatible with their office and that does not affect or appear to affect judicial independence or impartiality." The fair trial provisions laid out in the 2003 Agreement are developed further by the internal rules of the ECCC and the jurisprudence of the court. In particular, the internal rules provide for basic fair trial rights, such as that a fundamental principle of proceedings before the ECCC is that they should be fair and adversarial;
75 that the charged person has a right to be notified of charges against him or her;
76 that the charged person has rights to consult legal counsel, 77 and that there are certain rights in relation to provisional detention.
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On their face, the legal texts governing the ECCC embrace many of the standards typically found in international instruments relating to procedural fairness and due process. The true measure of whether these standards can be upheld turns on their application by the court and the effectiveness of safeguards against abuse, as addressed below. While the provision of fair trial standards may be a source of protection against political interference, it is also true that fair trials and political interference are not mutually exclusive and it is important not to conflate the two terms. A trial may outwardly meet the criteria of fairness and the defendant may have received the benefit of all the relevant rights and procedural guarantees, notwithstanding the presence of extensive political interference.
Judicial Selection Process
The United Nation's Basic Principles on the Independence of the Judiciary reflect the fact that in any justice system the process of judicial selection is a key safeguard against appointments for improper motives. 79 Under these standards, judicial appointments should be carried out in accordance with objective and transparent criteria based on proper qualifications. Where the criteria are not rooted in established and proven tradition, selection should be carried out by an independent body that includes substantial judicial representation. 80 The international working group set up to assist in the establishment of the ECCC stressed the importance of judicial selection. In its February 2004 report, the group regarded it as "critical to the establishment of a competent, independent and impartial tribunal" that judicial selection be objective and fair. 81 legal systems that provided high standards of judicial selection. 82 The report concludes with a prophetic statement that makes clear the consequences of weak judicial selection:
The experience of other international criminal justice mechanisms has highlighted how important it is to have an open and fair appointment process. Ensuring a process in which judicial vacancies are publicly disseminated, applications are rigorously reviewed, and representatives of civil society are consulted will help to ensure the legitimacy and reputation of the Extraordinary Chambers in the eyes of local and international officials, civil society and the public. 83 It was decided that the process to be used at the ECCC would be the nomination and selection of judges according to the procedures provided for in the existing Cambodian domestic justice system. The ECCC Law provides that domestic judges are to be appointed from among currently practising judges or alternatively that novel appointments may be made from amongst the domestic judiciary. 84 The procedure for appointment includes a stipulation that the Supreme Council of the Magistracy (the 'SCM') shall appoint domestic judges in accordance with the 'existing procedures' found in the domestic system. The 'existing procedures' at the domestic level are based on the domestic constitutional provision that the SCM advises the King on the appointment of judges and prosecutors. 85 The SCM's constitutional responsibility is to decide all judicial appointments, transfers, promotions, suspensions or disciplinary actions. 86 Foreign judges are also appointed by the SCM, following nomination by the UN Secretary-General. 87 There have been allegations that the Cambodian judges selected for appointment to the ECCC have not met international judicial standards. The Trial Chamber President, Nil Nonn, was alleged to have a self-admitted history of accepting bribes in his domestic practice. 88 The Trial Chamber dismissed an application for the disqualification of Judge Nil Nonn, rejecting the request for an order compelling the disclosure of, inter alia, the video footage in which the judge was said to have admitted that he had "accepted cash gratuities from grateful litigants", 89 the Trial Chamber concluding as follows:
The Chamber finds that the Application neither alleges, nor seeks to establish, actual bias on the part of Judge Nil Nonn in relation to the case pending before the Trial Chamber. As the Application itself acknowledges, no risk of misconduct arises in the present case. There can accordingly be no apprehension of bias by an objective observer informed of all relevant circumstances insofar as they pertain to Case 002. The Application is therefore dismissed, as it neither pertains to the judges' impartiality nor objectively gives rise to the appearance of bias in the case against the Accused.
The co-lawyer for Khieu Samphan, Kong Sang Ok was involved in the domestic case of Mu Sochea, widely regarded as politically motivated. 91 The Trial Chamber Judge You Ottara was the presiding judge in that case, 92 and in March 2011 defence teams at the ECCC sought to have him disqualified on grounds that he lacked independence. 93 Notwithstanding the view of one defence counsel, cited above, that no better alternatives exist amongst Cambodian judges, the selection mechanisms, based as they were on existing domestic procedures, can be criticised as failing to provide a safeguard against the political appointment of judges via the SCM.
Supermajority System
The ECCC operates a supermajority voting system. 94 Every decision requires the vote of at least one international judge. The rationale is clear -if all Cambodian judges vote in favour of a decision, perhaps because they are under political pressure to do so, then an international judge can block the decision. One problem lies in determining what should be the default position if a supermajority cannot be reached. In relation to conviction, then the default position shall be an acquittal, this much is specified in the Internal Rules. 95 However, little guidance is given on the default position in relation to disagreements on other decisions. The premise behind the supermajority system is to prevent the passage of affirmative judicial decisions that are tainted by political interference. However, what the system does not countenance is the fact that political goals can equally be achieved through the presence of voting deadlock between domestic and international judges. For instance, assume that a defence team files a motion seeking the disqualification of a domestic judge on allegations of political interference. If all of the domestic judges vote against the motion, while the international judges are unanimous in their support, then there is deadlock. Since no particular course of action is provided for in these circumstances, no positive decision can be reached. The situation will remain, with no action possible in response to the alleged political interference.
An additional attempt to prevent political interference can be found in the introduction of a mechanism for resolving disputes between the CIJs. The two CIJs must be in agreement before pursuing an investigation, and where there is a disagreement, the matter is referred to the PreTrial Chamber. The Pre-Trial Chamber must then reach a decision under the supermajority rules before an investigation may proceed. This is an unusual dispute resolution process because it means that in effect judges have a role in the prosecution strategy. 96 Once again, the problem with this system of dispute resolution is that there is little guidance provided in the ECCC texts to determine what should be the default position if there is a disagreement within the Pre-Trial Chamber. Two main legal mechanisms exist at the ECCC for parties to raise complaints of political interference. A number of incidents demonstrate that these mechanisms have at times proved inadequate.
Legal Mechanisms for Raising Issues of Political Interference
3.4.1
Sanctioning those who Interfere with the Tribunal Rule 35 of the Internal Rules provides a means for the ECCC to sanction or refer to the appropriate authorities any person who knowingly and wilfully interferes with the administration of justice. 97 In the situation where the CIJs or one of the Chambers has reason to believe that a person may have committed an act falling into a relevant category of behaviour, they are entitled to deal with the matter summarily; refer the matter to the appropriate Cambodian authorities or the UN; or, under the provisions of Rule 35(2)(b), they may "conduct further investigations to ascertain whether there are sufficient grounds for instigating proceedings".
98
Defence teams have relied upon this rule in a number of political interference complaints. 99 There have been no investigations under Rule 35(2)(b) to date, despite the existence of evidence submitted to the court suggesting the likelihood of political interference, and the acknowledgment of the Pre-Trial Chamber that the threshold for triggering an investigation is extremely low. 100 As one defence counsel puts it, when requests have been raised under this mechanism they have been "treated like hot potatoes", passed between the OCIJ and Pre-Trial Chamber with no action taken, or alternatively left for the CIJs to investigate in cases 003 and 004. 101 The effectiveness of Rule 35 in facilitating the investigation of allegations of government interference has been limited, since it depends on the assent of domestic judges, who find themselves in a majority. Those domestic judges are themselves alleged to be the subjects of government interference. On one occasion, the international judges of the Pre-Trial Chamber noted, "due to the grave nature of the allegations of interference, the Pre-Trial Chamber must intervene." 102 However, the domestic judges in the Chamber disagreed unanimously so it was not possible to decide to take investigatory action. 103 There are insurmountable difficulties in providing a mechanism for investigating domestic political interference, when the approval of the domestic judges is necessary for investigations to take place.
Disqualification of Judges Pursuant to Rule 34
A mechanism for the recusal and disqualification of judges is provided for in Rule 34 of the Internal Rules, based on situations pertaining to personal or financial interests in the case or associations that might affect impartiality or create an appearance of bias. 104 To date, no judge has sought recusal. Parties to the proceedings may apply for disqualification of judges on the same grounds as recusal. 105 Numerous unsuccessful applications to disqualify judges on these grounds have been made. 106 One reason that Rule 34 has not been useful in practice is the high threshold required to show a causative link between the impugned behaviour and its impact on a particular case before the ECCC. 107 Rule 34 has not been successfully employed to disqualify a judge where evidence of impropriety has arisen which does not directly and demonstrably relate to a particular case before the ECCC. 108 Also excluded from the purview of Rule 34 are any allegations about the general fitness of an individual to serve as a judge. 109 A number of conclusions arise from this section. The ECCC's structure contains several safeguards against political interference. The inclusion of international standards in the ECCC's texts was intended to ensure not only fairness but judicial independence. In addition, the selection process for judges, the mechanisms under Rule 34 and Rule 35, and the supermajority system held the potential to provide a buffer against interference. The safeguards were an aspect of the experimental nature of the tribunal and the supermajority system in particular was a novel idea for which there was no direct precedent. 110 However, as the above examples show, the safeguards had limited effectiveness in challenging alleged political interference. This calls into question whether the safeguards were appropriate and sufficient given the palpable deficiencies of the domestic judiciary, from which ECCC judges were drawn, and the flaws of existing Cambodian legal structures.
Inevitable and Foreseeable Interference?
Difficulties encountered during the negotiation process that led to the establishment of the ECCC may be linked to the structural weaknesses identified above. 111 Once such weaknesses were part of the structure of the ECCC, subsequent political interference was perhaps inevitable, and the UN negotiators should perhaps have foreseen this.
Firstly, it could not have been ignored that the domestic court system into which any hybrid tribunal would be established was tainted by bribery, corruption, and political manipulation. Yash Ghai, Special Representative for Human Rights in Cambodia, noted that there had been many complaints filed about political interference in the judiciary's work and that there were many alarming examples of domestic trials that failed to meet basic due process standards. 112 The argument that interference was inevitable and foreseeable was put by Nuon Chea's defence counsel:
The UN should never have started this. And this is not with hindsight. People knew at the time this was not going to work. I have reached the point where I believe a trial at a local court could be better. Such a trial would offer the so-called 'advantages' of local trials, which the ECCC does not offer, while a conviction is a certainty anyway, because that is what Hun Sen wants. 113 Second, Cambodia's previous attempts at accountability for members of the Khmer Rouge could not have instilled confidence. In August 1979, the new People's Republic of Kampuchea established the 'People's Revolutionary Tribunal Held in Phnom Penh for the Trial of the Genocide Crime of the Pol Pot-Ieng Sary Clique'. The trials had serious procedural flaws that lent little international credibility to the findings of guilt and the sentences of death. 114 In 1996, Ieng Sary was granted an amnesty by the Cambodian Government and a pardon by the King. 115 In 1997, as the Khmer Rouge movement began to fall apart, Pol Pot was tried again in a 'People's Tribunal'. Pol Pot was sentenced to life imprisonment, although again this trial was widely regarded as comprised of a kangaroo court and there remains doubt over whether in fact it took place.
116 For a few hours on 15 April 1998, there existed the real prospect of bringing Pol Pot to justice according to international standards, when the Voice of America announced that the Khmer Rouge would surrender him to an international tribunal, but his death was announced later the same evening. 117 The failure of Cambodian authorities to accord proper standards of justice may be easily understood, taking into account that the judicial system remains rudimentary following decades of conflict. Yet these factors, particularly continued concerns over the integrity of the domestic judicial process, ought to have supported stronger safeguards, or a hybrid solution less reliant on the domestic judiciary.
The ECCC was negotiated against a backdrop of domestic and international forces that were fundamentally at odds over the type of tribunal that should be established. In June 1997 Cambodia requested that the UN Secretary-General provide "the assistance of the United Nations and the international community in bringing to justice those persons responsible for the genocide and crimes against humanity during the rule of the Khmer Rouge from 1975 to 1979". 118 A group of experts was established in 1998 to visit Cambodia and examine the feasibility of an international tribunal, its final report recommending that the best course of action was to establish an international tribunal with a majority of international judges. 119 Hun Sen, the then Co-Prime Minister, challenged the concept of an international tribunal. 120 To Hun Sen, reconciliation implied peace and stability in Cambodia under his leadership. To international officials, reconciliation meant developing a more liberal and tolerant multiparty democracy in Cambodia. 121 While the US pushed for a tribunal based on the ICTR and ICTY, even proposing that the UN create an 'International Criminal Tribunal for Cambodia' in The Hague, the Cambodian government had in mind a tribunal with domestic ownership, assisted by international support. 122 The negotiations turned to the determination of a draft law to govern the tribunal, prepared by Cambodian officials. The King of Cambodia signed the draft law in August 2001. 123 The Cambodian attitude to the negotiations was evident in that the UN had not at this stage formally agreed to the terms of the draft law. UN dissatisfaction with the negotiation process grew, and in February 2002 Hans Corell, the UN Under-Secretary-General for Legal Affairs, announced that the UN would not continue its participation in the negotiations. Corell stated that the UN believed that the ECCC "as currently envisaged would not guarantee the independence, impartiality and objectivity that a court established with the support of the United Nations must have." 124 In December 2002, following pressure from the Australian, Japanese, and French governments, the General Assembly adopted a further resolution in relation to the negotiations with the Cambodian government. 125 Resolution 57/228 requested that the Secretary-General restart negotiations, but this time on the basis that the ECCC would be a national court within the domestic structures of Cambodia, with the provision of international assistance and cooperation. By this stage, the UN's bargaining position was irredeemably weakened and the Government of Cambodia was able to demand the concessions to domestic control of the tribunal that it wanted and had expressed in the draft law in 2001. As the current Senior Legal Officer to the ECCC Trial Chamber put it, the "only game in town was the arrangement which came to be reflected in the final tribunal … the UN had to choose between withdrawal, or agreement to the tribunal which the Cambodian Government wanted. Under the prevailing international legal order, there were not too many creative outlets left for the UN." 127 On this basis, the Secretary-General expressed concern over whether the draft agreement would ensure the tribunal's credibility. 128 The General Assembly noted these concerns but nonetheless adopted the draft agreement with no modifications on 22 May 2003. 129 The National Assembly of Cambodia ratified the Agreement on 19 October 2004. The facts of the negotiation process paint a picture of a Cambodian government intent on establishing a tribunal within the confines of a domestic structure; a Secretary-General and Group of Experts who were keenly aware of the difficulties posed by such a structure; and a General Assembly committed to pushing through the negotiations and finding at any cost a workable form of retributive justice. As Yash Ghai put it in February 2008, "political expediency overruled the concerns of the Group of Experts and the SecretaryGeneral". 130 If proposals to include a majority of international judges at the ECCC had been successful, a critical safeguard against the domestic judges' control of the tribunal would have existed; a safeguard which the supermajority system proved unable to provide. Throughout the negotiations the Cambodian government insisted on a majority of domestic judges. 131 When it became clear that the desired majority of international judges would not materialise, the US government suggested the supermajority system as a concession to the Cambodian position. Concern was voiced that such a system would create future difficulties, but UN negotiators had limited options since the Cambodian government knew by this stage that the UN would not continue to insist on a majority of international judges. 132 The supermajority system was agreed, and the UN and Cambodia became committed to an aspect of the tribunal structure that would prove inadequate to prevent problems arising from the domestic judiciary. Had the negotiations taken a different course, then political interference in the trials may have been mitigated. As it was, the concessions agreed by both parties proved to impact significantly on the credibility of the trials. 133 Perhaps it was foreseeable too, that the judicial selection processes stipulated by the ECCC Law would be incapable of providing suitable domestic judges. The UN agreed to a judicial selection process based on "existing procedures" at the domestic level. The UN may have entered into the 2003 Agreement in the knowledge that requisite international standards could not be met, in contravention of the UN Basic Principles on the Independence of the Judiciary. In contrast to the way that the mechanism for the selection of domestic judges was left primarily to domestic processes, the international judges, although being approved domestically, were sourced from initial nominations taking place at an international level. It may in fact have been preferable for both UN and Cambodian authorities to have played a more equal role in selecting domestic and international judges. In that case, the UN may have been more successful in securing itself a role in appointing domestic judges by offering, quid pro quo, the domestic government a corresponding role in international judicial appointments. 134 Perhaps the UN conceded too much by agreeing to the powers of the Cambodian in selecting domestic judges, and perhaps the UN relied too heavily on the assumption that retaining control of the selection of international judges would be an effective safeguard against political interference.
Conclusion
Allegations of political interference at the ECCC continue to undermine the credibility of the tribunal. The most serious allegations are aimed at Cases 003 and 004 and they indicate that domestic political forces interfered with those cases to the extent that they may not proceed at all. If that proves to be the case, it will be difficult not to view Cases 003 and 004 as determined by political exigency, rather than by an independent prosecutorial strategy in accordance with the ECCC's legal framework.
In relation to a host of other allegations, primarily in relation to Case 002, it can be said that although significant for the quality of justice achieved by the ECCC, they are unlikely to be 'fatal' to the prosecution of those cases in accordance with basic international standards. The ECCC may well meet fair trial standards in Cases 001 and 002, but a fair trial should not be confused with the issue of political interference -adherence to international standards may contribute to preventing interference in certain circumstances, but cannot be assumed to do so. Accordingly, a number of conclusions can be drawn from these 'non-fatal' allegations.
The difficulties faced by international judges in carrying out their duties at the ECCC should provide food for thought for future tribunals and for organisations providing judicial assistance to developing countries. Notwithstanding the efforts of the international judges, their presence, as an aspect of hybrid design, was not enough to prevent domestic political interference.
The failure to appoint Judge Kasper-Ansermet suggests that the Cambodian SCM, due to its composition, is prone to executive interference in its decision-making. It was foreseeable that the SCM would be unable to act with independence, and negotiators of future tribunals should pay careful attention to the details of judicial appointment mechanisms and the role played by domestic bodies.
In some respects the safeguards for preventing interference in the ECCC's work have not performed as expected, and their failures may inform future tribunal design. A flaw of the supermajority system is the lack of guidance in the ECCC's founding texts on deadlock situations. Rules 34 and 35 of the Internal Rules have proved to be of limited use to parties wishing to raise complaints of political interference, in part because the practical application of these provisions relies on the approval of the domestic judges who may themselves be connected to the complaint.
In sum, these are significant allegations of political interference at the ECCC, extensive enough to paint a picture of a tribunal that has failed to maintain independence. The allegations may be difficult to prove conclusively but the ECCC and its stakeholders have failed to transparently investigate and disprove the allegations. Independence is important, not least to ensure the legacy left by the tribunal, and, as the International Civil Party Lead Co-Lawyer points out, the tribunal must, out of respect for the victims, take responsibility for resolving the problems of political interference. 135 At the very least, the allegations have created the impression of interference, violating the principle that justice must not only be done but be seen to be done.
The prospect of political interference was foreseeable at the negotiation stage. The ideal form of tribunal as envisaged by the international actors did not emerge, and instead, major concessions were made to the insistence of the Cambodian government on a domestic structure, with a majority of domestic judges. The negotiations delivered a hybrid tribunal that made the ECCC vulnerable to political interference; the safeguard measures included were inadequate to prevent this. If there are future hybrid tribunals in the mould of the ECCC, negotiators should place most emphasis on establishing from the outset a balance between the international and domestic sides of a tribunal. Perhaps international standards were compromised in the case of the ECCC in order to find a workable solution to the negotiations, thus rendering subsequent checks and balances on domestic power deficient. The question for future tribunals will therefore be how willing are negotiators to knowingly compromise international standards, in order to find workable solutions. At least following the Cambodian example it will be difficult to be ignorant of the risks of excessive domestic control in a hybrid tribunal.
The theoretical basis of hybrid tribunals is challenged by the practical application of the model at the ECCC. The notion that accountability according to international standards can be provided by a tribunal that exists within a domestic justice system that lacks independence is seriously undermined. Senior staff at the tribunal query whether this model should be used in future. As the former Senior Legal Officer to the Trial Chamber observed:
Looking prospectively, I would not advocate that the Cambodian model be used in future tribunals. Firstly it is simply inefficient, for example in the lack of a Presidency, which can be a unifying, cohesive voice, and make tough management decisions. It is a court in two halves, and it is dependent on a painstaking collaboration on every minute technical issue. Second, the model is wrongheaded, because it is based on the false notion that unless you have an enshrined majority of domestic judges then the notion of national ownership is not genuine. There was a tendency to scoff at the ad hoc tribunals, by suggesting that they never employed Rwandans or Yugoslavs, but in fact there was a significant proportion of such employment in those tribunals.
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International criminal justice is a constantly evolving project, even more so in light of the development of the ICC and, as such, it requires experimentation. Notwithstanding the complementarity jurisdiction created by the Rome Statute, internationalised tribunals continue to be employed, as seen in the recent opening of the Extraordinary African Chambers to try Hissène Habré. 137 Future tribunals of this type should not abandon the ideals that underpin international standards of justice in order to reach politically satisfactory compromises. Striving to achieve these standards is the challenge of the international criminal justice project. Risks of political influence should be thoroughly explored during negotiations, with well-considered safeguards implemented in response.
